Thursday 
October  1,  1981  ^ 


Part  V 

Department  of 
Health  arid  Human 
Services _ . 

Health  Care  Financing  Administratio' 

Medicaid  Program;  Home  and 
Community-Based  Services 


48532 


Federal  Register  /  Vol.  46,  No.  190  /  Thursday,  October  1, 1981  /  Rules  and  Regulations 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 
42  CFR  Parts  431, 435, 440, 441 

Medicaid  Program;  Home  and 
Community*Based  Services 
agency:  Health  Care  Financing 
Administration  (HCFA),  HHS. 

ACTION:  Interim  final  rule  with  comment 
period. 

SUMMARY:  This  rule  amends  current 
Medicaid  regulations  to  permit  States  to 
offer,  under  a  Secretarial  waiver,  a  wide 
array  of  home  and  community-based 
services  that  an  individual  may  need  in 
order  to  avoid  institutionalization. 

Before  enactment  on  August  13. 1981.  of 
the  Omnibus  Budget  Reconciliation  Act 
of  1981.  little  coverage  under  Medicaid 
was  available  for  noninstitutional  long¬ 
term  care  services.  Conversely, 
institutional  long-term  care  services 
represent  a  signiHcant  part  of  the  • 
budgets  of  State  Medicaid  programs. 

These  regulations,  which  implement 
section  2176  of  Pub.  L  97-35.  allow 
Federal  payment  for  these 
noninstitutional  services,  subject  to 
HCFA’s  approval  of  the  States’  requests 
for  waivers  and  to  certain  assurances 
made  by  the  States.  Once  granted, 
waivers  are  in  effect  for  3  years  and  are 
renewable.  On  an  annual  basis,  the 
States  must  report  to  HCFA  on  the 
impact  and  effectiveness  of  the  program. 
EFFECTIVE  DATES:  October  1. 1981.  Iliese 
regulations  are  being  published  in  final 
for  reasons  described  in  the 
Supplementary  Information,  below. 
However,  we  will  consider  any  written 
comments  mailed  by  December  30, 1981 
and  will  revise  the  regulations  if 
necessary. 

Sections  441.300-441.306  of  these 
regulations  contain  reporting 
requirements  subject  to  the  Paperwork 
Reduction  Act  (Pub.  L  96-511)  that  have 
not  been  approved  by  the  Office  of 
Management  and  Budget.  The  reporting 
is  not  required  until  the  Office  of 
Management  and  Budget  approval  has 
been  obtained.  HCFA  will  publish  a 
notice  in  the  Federal  Re^ster  when 
approval  has  been  obtained,  indicating 
the  efiective  date  of  the  reporting. 
ADDRESS:  Address  comments  in  writing 
to:  Administrator.  Department  of  Health 
and  Human  Services.  Health  Care 
Financing  Administration.  P.O.  Bo^T 
17076.  Baltimore.  Maryland  21235. 

If  you  prefer,  you  may  deliver  your 
comments  to  Room  309^  Hubert  H. 
Humphrey  Building.  200  Independence 
Ave..  S.W.,  Washington.  D.C..  or  to 
Room  789.  East  High  Rise  Building,  6325 


Security  Boulevard,  Baltimore, 

Maryland. 

In  commenting,  please  refer  to  BPP- 
182-FC.  Agencies  and  organizations  are 
requested  to  submit  comments  in 
duplicate. 

Comments  will  be  available  for  public 
inspection,  beginning  approximately  two 
weeks  after  publication,  in  Room  309-G 
of  the  Department’s  office  at  200 
Independence  Ave.,  S.W.,  Washingtmi. 
D.C.  20201  on  Monday  through  Fii^y  of 
each  week  from  8:30  a.m.  to  5:00  pan. 
(202-245-7890). 

Because  of  ihe  large  number  of 
comments  we  receive,  we  cannot 
acknowledge  or  respond  to  them 
individually.  However,  if  as  a  result  of 
comments,  we  believe  that  changes  are 
needed  in  these  regulations,  we  will 
publish  the  changes  in  the  Federal 
Register  and  respond  to  the  comments  in 
the  preamble  of  that  document. 

FOR  FURTHER  INFORMATION,  CONTACT: 
Robert  Wren.  (301)  594-9820. 
SUPPLEMENTARY  INFORMATION: 

Background 

Until  Pub.  L  97-35,  the  Omnibus 
Budget  ReccHiciliation  Act,  was  signed 
on  August  13. 1981,  the  Medicaid 
program  provided  little  coverage  for 
long-term  care  services  in  a 
noninstitutional  setting,  but  offered  full 
or  partial  coverage  for  such  care  in  an 
institution.  Even  though  only 
approximately  6  percent  of  the  elderly 
reside  in  an  institution,  more  than  40 
percent  of  Mecficaid  expenditures  was 
for  long-term  institutional  care  in  the 
most  recent  year  for  which  data  are 
available. 

The  House  Report  accompanying  the 
House  Omnibus  Reconciliation  Bill  (H. 
Rept  97-158,  p.  316)  notes  that  it  has 
been  estimated  that  a  quarter  of  the 
current  nursing  home  population  do  not 
need  full-time,  residential  care.  Many 
elderly,  disabled  and  chronically  ill 
persons  live  in  institutions  not  for 
medical  reasons,  but  because  of  the 
paucity  of  health  and  social  services 
available  to  them  in  their  homes  or 
communities,  and  the  individual’s 
inpbility  to  pay  for  those  services  or  to 
have  them  covered  by  Medicaid  vdien 
they  do  exisL 

Assessment  procedures  required 
under  Medicaid  to  determine  the  need 
for  institutional  care  for  the  elderly  and 
disabled  have  not  been  adequate  in 
preventing  avoidable  admissions.  Most 
of  the  reviews  occur  after  admission  to 
the  long-term  care  facility,  when  it  is 
most  difficult  to  discharge  the  resident 
back  to  the  community.  In  addition,  the 
reviews  focus  on  medical  conditions, 
primarily,  and  not  on  social  and  other 


factors  that  are  often  more  critical  in 
determining  the  most  suitable 
placement. 

Statutory  Amendments 

Section  2176  of  Pub.  L.  97-35  added 
new  provisions  to  the  Social  Security 
Act  to  deal  with  the  circumstances 
described  above,  by  inserting  a  new 
subsection  1915(c).  (Section  1915  itself 
was  added  by  section  2175  of  Pub.  L.  97- 
35.)  The  subsection  authorizes  the 
Secretary  of  HHS  to  waive  Medicaid 
statutory  limitations  in  order  to  enable  a 
State  to  cover  a  broad  array  of  home 
and  community-based  services.  All  such 
services  must  be  furnished  under  an 
individual  written  plan  of  care,  and  may 
only  be  furnished  to  persons  who  would 
otherwise  require  the  level  of  care 
provided  in  a  skilled  nursing  facility 
(SNF)  or  intermediate  care  facility  (IGF) 
for  which  the  cost  could  be  reimbursed 
under  the  State  plan.  The  law  provides 
that  the  Secretary  will  not  approve  the 
State’s  request  for  a  waiver  unless  the 
State  provides  satisfactory  assurances" 
to  the  Secretary  that: 

1. '  Necessary  safeguards  (including 
adequate  standards  for  provider 
participation)  have  been  taken  to 
protect  the  health  and  welfare  of 
beneficiaries  provided  services  under 
the  waiver  and  to  assure  financial 
accountability  for  funds  spent  for  the 
services; 

2.  The  State  will  provide  for  an 
evaluation  of  the  need  for  the  inpatient 
services  for  individuals  who  are  entitled 
to  and  who  may  require  the  level  of  care 
provided  in  an  SNF  or  IGF  under  the 
State  plan: 

3.  Any  individuals  who  are 
determined  to  be  likely  to  require  the 
level  of  care  provided  in  a  SNF  or  IGF 
are  informed  of  the  feasible  alternatives 
available  under  the  waiver,  and  are 
given  the  choice  of  the  inpatient  services 
or  the  alternative  noninstitutional 
services; 

4.  The  average  per  capita  expenditure 
estimated  by  the  State  in  any  fiscal  year 
for  medical  assistance  provided  to  these 
individuals  does  not  exceed  the  average 
per  capita  expenditure  that  the  State 
reasonably  estimates  would  have  been 
made  in  that  fiscal  year  for  expenditures 
under  the  State  plan  for  these 
individuals  if  the  waiver  had  not  been 
granted;  and 

5.  The  State  will  provide  to  the 
Secretary  annually,  consistent  with  a 
data  collection  plan  designed  by  the 
Secretary,  information  on  the  impact  of 
the  waiver  on  the  type  and  amount  of 
medical  assistance  provided  under  the 
State  plan  and  on  the  health  and  welfare 
of  its  beneficiaries. 
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Additionally,  the  law  specifically 
provides  that  a  waiver  granted  under 
section  1915(c)  may  include  a  waiver  of 
the  requirements  of  section  1902(a)(1) 
and  (10)  of  the  Social  Security  Act 
Under  section  1902(a)(1)  of  the  Act  a 
State  plan  for  medical  assistance  must 
be  in  effect  throughout  the  State.  Section 
1902(a)(10).  as  amended  by  Pub.  L  97-35 
of  the  Act  sets  forth  certain  Medicaid 
eligibility  and  service  coverage 
requirements.  It  requires  the  plan  to 
provide  that  services  available  to  the 
categorically  needy  beneficiary  are  not 
less  in  amount  duration  and  scope  than 
services  available  to  the  medically 
needy  and  are  equal  in  amount  duration 
and  scope  for  all  categorically  needy 
beneficiaries. 

Waivers  manted  under  section  1915(c) 
of  the  Act  shall  be  for  an  initial  term  of 
three  years  and,  if  requested  by  the 
State,  shall  be  extended  for  additional 
three-year  periods  unless  the  Secretary 
determines  that  for  the  previous  three- 
year  period  ,  the  State  did  not  meet  the 
assurances  discussed  above  (in  (1) 
through  (5)). 

Section  1915(d),  as  added  by  section 
2175  and  redesignated  as  section  1915(e) 
by  section  2176  of  Pub.  L  97-35, 
provides  that  the  Secretary  shall 
monitor  the  implementation  of  the 
waivers  granted  to  determine  if  the 
requirements  of  the  waivers  are  being 
met  After  giving  the  State  notice  and  an 
opportunity  for  a  hearing,  the  Secretary 
shall  terminate  any  waivers  if 
noncompliance  has  occurred. 

Under  the  waiver,  the  State  may 
exclude,  those  individuals  for  whom 
there  is  a  reasonable  expectation  that 
home  and  community-based  services 
would  be  more  expensive  than  Medicaid 
services  the  individual  would  otherwise 
receive. 

A  waiver  will  allow  a  State  to' provide 
Medicaid  to  individuals  for  such 
services  as  case  management, 
homemaker,  home  health  aide,  personal 
care,  adult  day  health,  habilitation,  and 
respite  care,  and  other  services 
requested  by  the  State  and  approved  by 
the  Secretary.  The  services  must  be 
consistent  with  plans  of  care,  which  are 
subject  to  the  State’s  approval. 

Section  2177  of  the  Onmibus  Budget 
Reconciliation  Act  of  1981  also  amends 
the  new  section  1915  of  the  Social 
Security  Act.  It  adds  a  new  subsection 
(f)  that  affects  subsection  (c)  as  well  as 
o^er  parts  of  title  XIX.  Section  1915(f) 
provides  that  a  request  from  a  State  for 
approval  of  a  State  plan  amendment  or 
waiver,  including  a  waiver  request 
under  section  1915(c),  shall  be  deemed 
granted  unless  the  Secretary,  within  90 
days  after  the  date  of  its  submission  to 
the  Secretary,  either  denies  the  request 


in  writing  or  informs  the  State  in  writing 
of  any  additional  information  needed  to 
make  the  determination  on  the  request 
The  request  will  be  deemed  granted  90 
days  after  the  receipt  of  the  additional 
information,  unless  the  Secretary  denies 
the  request  in  writing  within  the  90  days. 

Regulatory  Provisions 

The  provisions  of  the  new  regulations 
p£trallel  the  statute  with  clarify^  or 
implementing  pdicy  as  discussed  below. 

The  new  relations  add  a  new 
§  440.180,  defining  home  or  community- 
based  services,  to  42  CFR  Part  440;  and 
a  new  Subpart  G  to  Part  441,  specifying 
requirements  for  providing  these 
services.  They  also  add  new  9§  435.232. 
435.726,  and  435.735  to  the  eli^bilify 
regulations,  specifying  new  eligibility 
provisions  that  allow  States  to  cover 
certain  individuals  who  would 
otherwise  be  institutionalized.  The 
regulations  also  make  technical 
amendments  to  $431.50,  Statewideness; 

$  440.1,  the  basis  and  purpose  section  of 
the  regulations  defining  Medicaid 
services;  S  440.170(f),  Personal  care 
services  in  a  recipient’s  home;  and 
S  440.250,  Limits  on  comparability  of 
services. 

The  purpose  of  these  regulations  is  to 
give  the  States  the  maximum 
opportunity  for  iimovation  in  furnishing 
noninstitutional  services  to 
beneficiaries,  with  a  minimum  of 
Federal  regulation.  Basically,  we  will 
measure  the  States’  proposals  against 
the  statutory  requirements  rather  than 
against  a  detailed  additional  set  of 
Federal  guidelines  or  criteria.  That  is, 
we  will  require  the  State  requesting  a 
waiver  to  describe  its  proposal,  to 
explain  how  it  satisfies  the  statutory 
requirements  of  sectioil  1915(c)  and, 
with  regard  to  some  specific 
requirements,  to  make  assurances  that 
those  requirements  are  met.  However, 
we  are  not  generally  mandating  how  the 
States  must  establish  or  implement  their 
community  care  programs. 

Using  our  experience  with 
demonstration  projects,  which  tested  an 
expanded  range  of  noninstitutional 
services,  we  will  be  able  to  offer 
technical  assistance  to  States  interested 
in  requesting  waivers.  We  can  provide 
the  States  with  information,  for 
example,  on  successful  procedures  and 
services  for  a  case  management  system 
and  home  health  aides.  We  can  also 
provide  assistance  to  States  that  they 
can  use  in  developing  their  community 
care  programs  cmd,  in  requesting 
appropriate  waivers  and  State  plan 
changes. 

Note. — References  in  this  document  to  "the 
level  of  care  provided  in  an  ICF*  include  the 
level  of  care  furnished  to  beneficiaries  in 


ICFs  for  the  mentally  retarded  (ICF/MR)  (42 
CFR  440.150(c}). 

A.  Definition  of  Services 

The  regulations  provide  that  home  or 
community-based  services  for  which  a 
waiver  may  be  granted  under  this 
provision  may  consist  of  the  following 
services  (other  than  room  and  board): 

1.  Case  management  services. 

2.  Homemaker  services. 

3.  Home  health  aide  services. 

4.  Personal  care  services. 

5.  Adult  day  health  services; 

6.  Habilitation  services. 

7.  Respite  care  services. 

8.  Other  services  requested  by  the 
State  and  approved  by  the  Secretary. 

We  are  not  going  to  try  to  define  these 
terms  in  our  regulation.  Instead,  we  are 
requiring  that  Ae  States  define  them  in 
their  waiver  request  The  States  thus 
have  broad  discretion  in  determining  the 
nature  of  the  services  to  be  covered, 
subject  to  the  budgetary  restraints 
discussed  below. 

The  following  discussion  of  services  is 
presented  solely  for  the  purpose  of 
providing  the  States  with  suggestions  on 
how  they  might  begin  developing  a 
waiver  proposal 

1.  “Case  management'  is  commonly 
understood  to  be  a  system  under  which 
responsibility  for  locating,  coordinating 
and  monitoring  a  group  of  services  rests 
with  a  designated  person  or 
organization.  It  was  Congress’  view  (H. 
Rept  97-158,  p.  321)  that  the  case 
manager  shoidd  be  responsible  for 
locating  available  sources  of  help  from 
within  the  family  and  community  so  that 
the  burden  of  care  will  not  be 
exclusively  borne  by  formal  health  fmd 
social  agencies.  Thus,  an  “informal 
network’’  of  friends,  relatives,  churches, 
etc.,  can  be  used  wherever  feasible  to 
strengthen  the  elderly  or  disabled 
person’s  ties  with  his  or  her  own 
community. 

2.  "Homemaker  services"  is  normally 
viewed  as  consisting  of  general 
household  activities  (meal  preparation 
and  routine  household  care)  provided  by 
a  trained  homemaker  when  the 
individual  regularly  responsible  for 
these  activities  is  temporarily  absent  or 
unable  to  manage  the  home  and  care  for 
himself  or  others  in  the  home. 

3.  "Home  health  aide  services"  would 
typically  include  the  performance  (ff 
simple  procedures  such  as  the  extension 
of  therapy  services,  personal  care, 
ambulation  and  exercise,  household 
services  essential  to  health  care  at 
home,  assistance  with  medications  that 
are  ordiniurily  self-administered, 
reporting  changes  in  the  patient’s 
condition  and  needs,  and  completing 
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appropriate  records.  (See  42  CFR 
405.1227(a]  and  440.70  for  the  Medicare 
and  current  Medicaid  provisions  on 
home  health  aides.) 

4.  "Personal  care  service^'  are 
presently  defined  for  the  Medicaid 
program  in  42  CFR  44ai70(f)  as  services 
furnished  to  a  recipient  in  his  cu  her 
home  that  are  prescribed  by  a  physician 
in  accordance  with  the  recipient’s  plan 
of  treatment  and  provided  by  an 
individual  who  is — 

(i)  Qualified; 

(ii)  Supervised  by  a  registered  nurse; 
and 

(iii)  Not  a  member  of  the  recipient’s 
family. 

States  can  furnish  home  health  aide 
and  personal  care  services  un^er  their 
State  plan  without  seeking  a  waiver 
under  section  1915(c}.  However,  they 
can  also  seek  such  a  waiver  to  provide 
these  services  in  a  manner  that  departs 
fiom  these  definitions. 

5.  "Adult  day  health  aervices"  ate 
discussed  in  the  legislative  history  as 
encompassing  ”bodi  health  and  social 
services  needed  to  insure  the  optimal 
functioning  of  the  client,  as  weU  as 
habilitation  services  suitable  for  the 
care  of  the  n^entally  retarded  and  the 
developmentally  disablecT  (R  Kept  97- 
158,  p.  321).  In  our  view,  suc^  care 
shoi^  be  furnished  for  four  or  more 
hours  per  day  on  a  reguleuly  scheduled 
basis,  for  one  or  more  days  a  week  in  an 
outpatient  setting.  We  also  believe  that 
meals  provided  as  a  part  of  these 
services  could  be  covered.  Although 
section  1915(c)(l]  has  a  general 
prohibition  against  die  pa3rment  for 
room  and  board,  the  Conference  Report 
(R  Rept.  97-208,  p.  966)  indicates  that 
Congress  was  aware  of  die  manner  in 
which  homemaker  and  adult  day  health 
services  are  provided  under  dtle  XX. 
That  statute  contains  a  similar 
prohibition  against  payment  for  "room 
and  board”.  The  tide  XX  regulations  at 
45  CFR  1396.1  define  "board”  as  “three 
meals  a  day  or  any  other  fiill  nutritional 
regimen”.  Under  this  definidon,  title  XX 
now  pays  for  individual  meals  provided 
as  part  of  adult  day  health  services.  We 
are  adopting  the  title  XX  apputiach. 
Accordhigly,  Federal  financial 
participation  (FFP)  will  be  available  for 
meals  that  are  provided  as  a  part  of 
adult  day  heal^  services. 

6.  "Habilitation  services" ere 
typically  health  and  social  services 
needed  to  insure  optimal  functioning  of 
the  mentally  retarded  or  persons  with 
related  conditions. 

7.  “Respite  core”— ’The  Conference 
Report  (H.  Rept.  97-208,  p.  966)  states 
that  respite  care  is  given  to  individuals 
unable  to  care  for  themselves  and  is 
provided  on  a  shmi  term  basis  to  the 


individual  because  of  the  absence  or. 
need  for  relief  of  those  persons  normally 
providing  the  care.  Respite  care  services 
may  be  provided  in  the  individual’s 
home  or  in  a  facility  approved  the 
State  such  as  a  hospital  nursing  home, 
foster  home  or  cmnmunity  residmitial 
facility.  As  noted  above,  section 
1915(c)(1)  of  the  Act  precludes  Federal 
payment  for  room  and  board  wdien 
furnished  as  a  home  or  community- 
based  service.  However,  since  the 
statute  specifically  authorizes  the 
provision  of  respite  care,  and  the 
Conference  Report  indicates  that 
Congress  intended  that  respite  care 
include  full-time,  short-term  institutional 
care,  which  always  under  the  Medicaid 
program  has  included  room  and  board, 
we  have  concluded  tiiat  Congress 
intends  to  create  an  exception  to  the 
general  statutory  jmihibition  against 
room  and  board.  Accordingly,  Federal 
funds  will  be  available  for  respite  care 
provided  under  the  waiver,  bidding 
any  room  and  board  that  may  result 
from  furnishing  respite  care  outside  a 
private  residence.  When  respite  care  is 
furnished  in  a  setting  that  charges  a  “per 
diem”  rate,  tiie  room  and  board  is 
considered  part  of  the  “per  diem”  rate. 

8.  Other  services — ^Ihe  State  may 
also  request  HCFA’s  apjwoval  to 
provide  other  home  and  community- 
based  services  not  listed  here.  Such 
services  may  include,  for  example,  but 
not  be  limited  to,  nursing  care,  medical 
equipment  and  supplies,  phjrsical  and 
occupational  therapy,  speet^  pathology 
and  audiology,  and  minor  phyrical 
adaptations  to  tiie  home.  We  will 
approve  these  services  and  others  if  the 
State  demonstrates  in  its  wzdver  request 
that  they  are  cost-effective  (i.e.,  their 
cost  would  not  raise  the  cost  of  home 
and  community-based  care  for  the 
beneficiaries  to  whom  they  are  provided 
to  an  amount  greater  than  tiie  cost  of  the 
level  of  care  provided  in  an  SNF  or  IGF), 
describes  the  services  in  detail,  and 
assures  HCFA  that  the  services  are 
necessary  to  avoid  institutionalization. 

B.  Content  of  Waiver  Requests 

Requests  for.waivers  must  contain — 

(1)  The  information  as  described 
below  in  C; 

(2)  The  assurances  discussed  below  in 
D;  and 

(3)  The  required  supporting 
information  discussed  below  in  E 

Section  1915(c)  describes  this 
provision  as  a  waiver.  We  are 
implementing  it  in  that  fashion. 
TherefOTe,  we  are  requiring  that  the 
State  submit  supporting  explanation  and 
documentation  in  the  fcwm  of  a  waiver 
request  If  the  State  does  not  intmid  to 
offer  home  and  community-based 


services  to  all  individuals  who  would 
otherwise  likely  require 
institutionalization,  it  must  also  include 
a  request  for  a  waivN  of  tiie 
requirmnents  of  eitiier  secticm  19Q2(a)  (1) 
or  (10)  of  the  Social  Security  Act  or 
both,  if  applicable.  If  the  State  intends 
not  to  offer  the  hcune  or  community- 
based  srnvkes  to  beneficiaries  on  the 
basis  that  it  can  reasmably  expect  that 
the  services  woidd  cost  more  than  the 
services  the  beneficiaries  would 
otherwise  receive,  the  State  most  also 
explain  in  its  waiver  request  how  it  will 
make  and  implement  sudi 
determinations. 

C.  Waiver  Request  Requirements 

The  waiver  request  must  describe  the 
services  tiie  State  is  offering  under  the 
waiver  and  vriio  is  eligible  to  receive 
them.  It  must  also  state  tiiat  the  services 
will  only  be  furnished  to  those  eligible 
beneficiaries  who,  but  for  the  provision 
of  the  home  and  community-based 
services,  would  require  the  level  of  care 
provided  in  an  ICF  or  SNF. 

The  request  must  indicate  how  the 
statutory  requirements  for  a  plan  of  care 
will  be  met  The  services  provided  a 
beneficiary  must  be  furnished  under  a 
plan  of  care  that  is  writtmi  specifically 
for  that  beneficiary.  The  State  has  . 
discretion  in  designing  the  plan  of  care 
process  and  prescribing  who  writes 
individual  plans  of  care.  Based  on  our 
experience  and  that  of  the  States,  we 
expect  the  plan  of  care  to  include  the 
medical  and  other  services  to  be  given, 
their  fiequency,  and  the  type  of  provider 
to  furnish  them.  Plans  of  care  are  subject 
to  the  State’s  approval  and  the  State 
has  the  discreticm  to  set  up  its  own 
approval  process.  The  waiver  request 
must  include  a  description  of  the 
qualifications  of  the  individual  or 
individuals  who  will  be  responsible  for 
developing  the  individual  plan  of  care. 

D.  State  Assurances 

Section  1015(c)  of  the  Act  e:q>}icitiy 
requires  that  a  waiver  can  be  approved 
only  if  the  State  provides  us  with 
satisfactory  assurances  of  the  following: 

1.  Safeguards— The  State  must  assure 
us  that  necessary  safeguards  have  been 
taken  to  protect  the  health  and  welfare 
of  the  beneficiaries  receiving  the 
services.  Under  the  statute,  these 
safeguards  must  include  adequate 
standards  for  im>vider  participation. 
These  regulations  do  not  attempt  to 
define  these  safeguards  or  to  prescribe 
how  they  are  to  be  developed.  It  is  the 
State’s  responsibility  to  determine  what 
the  necessary  safeguards  are,  to  define 
them  or  specify  how  they  will  be 
developed  and  implemented,  and  to 
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"  explain  how  they  satisfy  the  statute.  If 
the  State  has  licensure  or  certification 
requirements  for  any  services  (or  for  the 
individuals  who  furnish  these  services) 
provided  under  the  waiver,  it  must 
assure  HCFA  that  the  standards  in  the 
licensure  or  certification  requirements 
will  be  met. 

The  State  must  also  assure  us  that  it 
will  maintain,  and  require  providers  of 
these  services  to  maintain,  financial 
accountability  for  funds  expended  with 
respect  to  these  services.  Again,  it  is  the 
State’s  responsibility  to  inform  us  how  it 
will  meet  ^is  requirement  and,  in 
particular  how  it  will  assure  that  there  is 
an  audit  trail  for  all  State  and  Federal 
funds. 

2.  Individual  assessments — Services 
under  the  waiver  may  be  furnished  only 
to  an  individual  who,  but  for  these 
services,  would  require  the  level  of  care 
provided  in  an  SNF  or  ICF.  This  does 
not  mean  that  the  individual  must  be 
receiving  the  level  of  care  provided  in 
an  SNF  or  ICF  before  receiving  the 
noninstitutional  services.  It  means, 
rather,  that  the  individual,  in  the 
absence  of  the  noninstitutional  services, 
would  require  the  level  of  care  provided 
in  an  SNF  or  ICF.  Thus,  the  state  must 
assure  us  that,  for  each  beneficiary 
encompassed  by  the  waiver,  it  wifi 
provide  an  objective  method  for 
evaluating  the  beneficiary’s  need  for  the 
level  of  care  provided  in  an  SNF  or  ICF. 

The  new  section  requires  the  States  to 
provide  for  an  evaluation  of  the  need  for 
the  level  of  care  provided  in  an  SNF  or 
ICF  with  respect  to  all  individuals  who 
are  entitled  to  medical  assistance  for 
these  services  and  who  may  require 
these  services.  Section  1903(g)  of  the  Act 
requires  specific  recertification  of  the 
need  for  institutional  care  with  respect 
to  beneficiaries  who  are  already 
inpatients.  Accordingly,  under  tfie 
waiver,  a  State  would  not  be  required  to 
perform  any  further  evaluation  of  those 
inpatients,  although  it  would,  of  course 
be  free  to  do  so.  It  would,  however,  be 
required  to  perform  an  evaluation  for  all 
beneficiaries  or  Medicaid  applicants  for 
whom  there  is  a  reasonable  indication 
that  they  might  need  the  level  of  care 
provided  in  an  SNF  or  ICF  in  the  near 
future.  In  making  this  evaluation,  the 
level  of  care  provided  in  an  SNF  or  ICF. 
as  defined  at  42  CFR  440.40  and  440.150 
respectively,  must  be  used.  Other 
factors,  whether  medical  or  not,  may  be 
employed  as  the  State  deems 
appropriate.  Hie  State,  in  its  assurance, 
must  include  a  copy  of  the  written 
assessment  instrument  that  will  be  used, 
must  describe  how  those  assessments 
will  be  made,  and  specify  who  has 
responsibility  for  doing  them. 


The  waiver  request  would  have  to 
describe,  for  example,  the  party  or 
parties  responsible  for  the  assessment, 
what  factors  they  will  use  to  evaluate 
and  reevaluate  the  recipient’s  need  for 
the  level  of  care  provided  in  an  SNF  or 
ICF,  and  when  evaluations  and 
reevaluations  will  be  made. 

Our  regulations  require  that  the  State 
maintain  written  documentation  of  all 
such  evaluations  and  reevaluations. 

(The  State  need  not  keep  the 
documentation  itself  but  may  arrange 
for  the  provider  or  for  another  person  or 
agency  to  keep  it.)  The  State  must 
include  in  its  waiver  request  an 
explanation  of  how  it  will  satisfy  this 
requirement.  Congress  clearly  intended 
that  these  services  would  be  made 
available  only  to  individuals  who  had 
been  determined  to  need  inpatient  SNF 
or  ICF  services  in  the  absence  of  the 
alternative  noninstitutional  services. 
Therefore,  we  believe  the  m.aintenance 
of  documentation  is  necessary  to  insure 
an  audit  trail  and  to  enable  us  to 
determine  whether  only  those 
individuals  who  would  otherwise  have 
required  institutionalization  were  being 
provided.these  services. 

3.  Informing  beneficiaries  of  choice. — 
Beneficiaries  determined  to  be  likely  to 
require  an  SNF  or  ICF  level  of  care  must 
be  informed  of  the  feasible  alternatives 
and  given  a  choice  as  to  which  type  of 
services  to  receive.  (This  would  not 
apply  to  beneficiaries  for  whom  there  is 
a  reasonable  expectation  that  the  cost  of 
home  and  community-based  services 
would  be  more  than  the  cost  of  SNF  or 
ICF  care,  if  the  State  indicates  in  its 
waiver  request  that  it  will  exclude  these 
individuals  from  coverage  under  the 
waiver.  See  discussion  in  B  above.)  The 
State  must  explain  in  its  waiver  request 
how  this  requirement  will  be  met  and 
assure  us  that  it  will  be  met.  We  are  not, 
however,  requiring  that  the  State 
document  that  each  beneficiary  (or  his 
or  her  representative)  has  been  so 
informed.  In  the  absence  of  information 
to  the  contrary,  we  will  accept  the 
State’s  assurance  that  it  has  been  done. 

The  Congressional  Conference 
Committee,  in  its  report  on  this 
amendment  (H.  Kept.  97-208,  p.  966) 
emphasized  that,  while  it  is  expected 
that  the  existence  of  alternatives  will 
encourage  the  acceptance  of  community 
care,  the  integrity  of  patient  choice  must 
be  preserved.  The  determination  of 
which  long-term  care  options  are 
feasible  in  a  particular  case  should  be 
based  on  the  individual’s  needs,  as 
determined  by  an  evaluation,  and  not  on 
short-term  cost  savings. 

As  with  other  services  under 
Medicaid,  a  beneficiary  who  is  not  given 
the  choice  of  home  or  community-based 


services  as  an  alternative  to  SNF  or  ICF 
services  may  request  a  fair  hearing 
under  42  CFR  Part  431,  Subpart  E,  unless 
the  reason  for  the  denial  is  that  the 
group  of  which  the  individual  is  a  part  is 
not  included  within  the  scope  of  the 
waiver  (see  42  CFR  431.220(b)).  Since  a 
finding  that  home  or  community-based 
services  are  not  feasible  in  a  particular 
case  constitutes  a  denial  of  services 
covered  under  a  State’s  Medicaid  plan, 
the  Medicaid  statute  (section  1902(a)(3)) 
requires  that  applicants  and 
beneficiaries  be  provided  the  procedural 
protections  of  the  Medicaid 
administrative  hearing  process  as 
described  in  42  CFR  Part  431,  Subpart  E. 

4.  Average  per  capita  expenditures. — 
Congress  was  concerned  that  the  total 
of  all  medical  assistance  for  services 
provided  to  individuals  who  would 
qualify  for  home  or  community-based 
care  under  the  State  plan  not  exceed,  on 
an  average  per  capita  basis,  the  total 
expenditures  that  would  be  incurred  for 
such  individuals  if  home  and 
community-based  services  were  not 
available.  Accordingly,  the  statute  and 
these  regulations  provide  that  the  State, 
in  its  waiver  request,  must  assure  us 
that  the  average  per  capita  expenditure 
under  the  waiver  does  not  exceed  the 
average  per  capita  expenditure,  as 
reasonably  estimated  by  the  State,  that 
would  have  been  made  imder  the  State 
plan  had  the  waiver  not  been  granted. 
Congress  expected  that  this  provision 
would  assure  that  aggregate  costs  will 
not  be  greater  than  ^ey  Would  have 
been  without  these  alternative  services. 
(H.  Rept.  97-208,  p.  967) 

Average  per  capita  expenditures  for 
services  for  this  purpose  means  the 
aggregate  Medicaid  payment  for  all 
long-term  care  services  furnished  (taking 
into  accoimt  the  utilization  of  each  type 
of  service)  divided  by  the  number  of 
beneficiaries  expected  to  receive 
services.  (We  are  excluding  from  these 
calculations  services  other  than  long¬ 
term  care  services,  since  they  should  be 
unaffected  by  the  waiver,  and  their 
inclusion  would  simply  make  the 
calculations  more  burdensome.)  These 
estimates  must  cover  each  fiscal  year 
during  the  3-year  term  of  the  waiver.  To 
be  granted  approval  by  HCFA,  the 
estimates  must  be  reasonable,  based  on 
statistically  sound  and  valid  procedures, 
and  verifiable.  To  develop  the  required 
assurances,  the  State  will  have  to 
develop  estimates  of  the  costs  and 
utilization  for  each  type  of  service  and 
an  estimate  of  the  total  population  that 
would  likely  receive  these  services. 

The  estimated  average  per  capita 
expenditures  under  the  waiver  is 
obtained  by  multiplying  (A)  the 
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estimated  number  of  beneficiaries  who 
would  receive  the  level  of  care  provided 
in  an  SNF  or  ICF  under  the  waiver  times 
(B)  the  estimated  Medicaid  payment  per 
eligible  Medicaid  user  of  such  care;  and 
adding  that  figure  to  the  product  of  (C) 
the  estimated  number  of  beneficiaries 
who  would  receive  home  and 
community-based  services  under  the 
waiver  or  other  noninstitutional 
alternative  services  included  under  the 
State  plan  times  (D)  the  estimated 
Medicaid  payment  per  eligible  Medicaid 
user  of  such  services.  This  figure  is  to  be 
divided  by  (F)  the  estimated  number  of  . 
beneticiaries  who  would  receive  the 
level  of  care  provided  in  an  SNF  or  ICF 
under  Medicaid  in  the  absence  of  the 
waiver  plus  (H)  the  estimated  number  of 
beneficiaries  who  would  receive  any  of 
the  noninstitutional,  long-term  care 
services  otherwise  provided  under  the 
State  plan  as  an  alternative  to 
institutional  care. 

To  illustrate, 

— =the  Mtlmated  average 
F+H 

per  capita  expenditure  under  the  waiver. 

Note. — ^The  product  of  AxB  would  be 
calculated  separately  for  SNF  and  ICF  levels 
of  care  and  then  added.  Similarly,  the  product 
of  CxD  would  be  calculated  for  each  type  of 
service  covered  under  the  waiver  and  dien 
added.  Thus,  the  numerator  would  be  the  sum 
of  all  these  products — or  the  estimated 
aggregate  cost  for  all  long-term  care  services 
offer^  under  the  plan. 

Next,  the  State  will  develop  an 
estimate  of  average  per  capita 
expenditures  that  would  result  in  the 
absence  of  a  waiver.  This  estimate  is 
obtained  by  multiplying  (F)  the 
estimated  number  of  beneficiaries  who 
would  receive  the  level  of  care  provided 
in  an  SNF  or  ICF  in  the  absence  of  the 
waiver  times  (G)  the  estimated  Medicaid 
payment  per  eligible  Medicaid  user  of 
such  care;  and  adding  that  figure  to  the 
product,  of  (H)  the  estimated  number  of 
beneficiaries  who  would  receive  any  of 
the  noninstitutional,  long-term  care 
services  otherwise  provided  under  the 
State  plan  as  an  alternative  to 
institutional  care  times  (1)  the  estimated 
Medicaid  payment  per  eligible  Medicaid 
user  of  such  noninstitutional  services. 
This  figure  will  be  divided  by  the  same 
denominator  as  before — ^namely,  (F)  the 
estimated  number  of  beneficiaries  who 
would  receive  the  level  of  care  provided 
in  an  SNF  or  ICF  under  Medicaid  in  the 
absence  of  the  waiver  plus  (H)  the 
estimated  number  of  beneficiaries  who 
would  receive  any  of  the 
noninstitutional,  long-term  care  services 
otherwise  provided  under  the  State  plan 
as  an  alternative  to  institutional  care. 


To  illustrate, 

(FxG)+(Hxl)  _ 

- : -  “the  esbiTiated  average  per  capita  ex- 

P+H  pefKtItures  In  the  absence  of  a  eiaivef. 

In  both  of  these  computations  the 
denominator  (i.e.,  the  estimated  number 
of  beneficiaries  who  would  likely 
receive  the  level  of  care  provided  in  an 
ICF  or  SNF  under  Medicaid  in  the 
absence  of  the  waiver]  must  be  the  same 
number  for  like  periods  of  time.  In 
particular,  if  the  State  wishes  to  revise 
its  estimate  of  the  denominator  at  some 
point  after  a  waiver  is  approved  (in 
order  to  adjust  for  an  e^or  in  the 
estimate  or  for  adding  an  unanticipated 
increase  in  the  eligible  population],  that 
revision  would  be  made  in  both 
calculations  and  the  comparison  would 
be  re-examined  to  determine  if  the 
waiver  is  still  cost  effective. 

In  developing  the  estimates  of 
utilization  necessary  to  complete  the 
above  computations,  the  State  must  use 
actual  data  on  nursing  home  cost  and 
utilization  and  on  cost  and  utilization  of 
community-based  services  for  the  most 
recent  year  before  the  waiver  takes 
effect.  These  figures  would  be  adjusted 
by  the  State  to  reflect  anticipated 
growth  in  the  supply  of  nursing  home 
beds,  availability  of  community-based 
services  and  inflation.  Similarly,  the 
State’s  experience  with  utilization  and 
cost  of  home  and  community-based 
services  provided  under  title  XIX,  title 
XX  and  other  programs  should  provide  a 
useful  basis  for  the  necessary  estimates. 

The  State,  in  its  waiver  request,  must 
inform  HCFA  of  what  its  per  capita 
expenditures  are,  describe  how  these 
were  estimated,  and  describe  the  factors 
it  employed  in  deriving  the  estimates. 
HCFA  will  review  these  estimates  very 
closely  to  determine  if  they  are 
reasonable  and  based  on  statistically 
supportable  assumptions.  Further, 

HCFA  will  compare  these  estimates 
with  data  the  State  must  furnish 
annually  on  its  actual  experience.  In  the 
event  of  a  discrepancy  between  actual 
and  estimated  per  capita  expenditures, 
HCFA  will  ask  the  State  to  explain  the 
basis  for  the  difference  or  to  adjust  its 
estimates. 

We  will  provide  further  guidance  on 
how  to  develop  estimating  methodology 
and  will  provide  technical  assistance  to 
States  that  request  it. 

5.  Annual  report  on  impact— The  State 
must  assure  us  that  it  will  provide  us 
aimually  with  information  on  the  impact 
of  the  waiver  on  the  type  and  amount  of 
services  provided  under  the  State  plan 
and  on  the  health  and  welfare  of  the 
beneficiaries.  The  data  will  have  to  be 
consistent  with  a  data  collection  plan 


we  are  designing.  We  will  provide 
further  guidance  to  the  States  on  what 
data  must  be  submitted  and  in  what 
form.  However,  such  data  would 
include,  but  not  be  limited  to,  the  State's 
actual  per  capita  expenditures  for 
sj^rvices  provided  under  the  waiver. 

D.  Duration  of  Waiver 

If  we  approve  a  waiver  request,  the 
waiver  may  continue  for  three  years. 

The  waiver  may  be  extended  for  three- 
year  periods  thereafter  if  the  State 
requests  it,  unless  our  review  of  the 
prior  three-year  period  shows  that  the 
assurances  the  State  offered  were  not 
met. 

The  development  and  implementation 
of  a  State  home  and  community-based 
services  program  is  a  time-consuming 
and  complex  process,  often  requiring  the 
coordination  of  several  agencies  and, 
sometimes.  State  legislative  action.  In 
recognition  of  this.  Congress  provided 
that  the  waiver  would  be  for  three-year 
periods  of  time.  However,  Congress  also 
provided  in  the  amendments  for  the 
Secretary  to  monitor  implementation  of 
the  waivers  to  assure  that  the 
requirements  for  them  are  being  met. 
Thus,  if  HCFA  finds  that  a  given  State  is 
not  meeting  the  assurances  it  made  in  its 
waiver  request  or  any  of  the  other 
requiremeifts  for  a  waiver  specified  in 
this  subpart,  the  State  will  be  given  a 
notice  of  these  findings  and  an 
opportunity  for  a  hearing  to  rebut  the 
findings.  If,  after  the  proceedings,  HCFA 
determines  that  the  State  is  not  in 
compliance,  HCFA  will  terminate  the 
waiver.  Possible  grounds  for  termination 
will  include  excessive  costs. 

If  a  State  wants  to  terminate  its 
waiver  before  the  completion  of  the 
three-year  period  and  no  longer  provide 
home  and  community-based  services,  it 
must  submit  a  written  request  to  HCFA 
showing  its  intent  to  terminate  the 
waiver  30  days  before  terminating 
services. 

Whe Aer  HCFA  or  Ae  State 
terminates  Ae  waiver,  Ae  State  must 
notify  beneficiaries  receiving  services 
imder  Ae  waiver  in  accordance  with  42 
CFR  431.210  and  must  notify  them  30 
days  before  ending  services.  The  State 
does  not  have  to  offer  a  hearing  to 
beneficiaries  when  a  waiver  is 
termmated.  / 

E.  HCFA 's  Review  of  Waiver  Requests 

When  we  receive  a  request  for  a 
waiver,  we  will  review  its  contents 
against  Ae  regulations  and  the  statute  to 
determine  wheAer  Ae  request  meets 
our  requirements.  For  example,  we  will 
review  to  see  Aat  per  capita 
expenditure  estimates  are  reasonable 
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and  that  the  State  has  an  adequate 
means  for  evaluating  whether  a 
beneficiary  needs  the  level  of  care 
provided  in  an  SNF  or  ICF.  If  we  find  the 
request  inadequate,  unrealistic,  or  not 
cost-effective,  we  will  return  the  request 
for  more  or  better  information.  If  the 
additional  information  does  not  improve 
the  request  sufficiently,  we  will  deny  it 

F.  Eligibility  of  Beneficiaries 

Under  42  CFR  435.231,  it  is  possible 
for  a  beneficiary  who  would  not  be 
eligible  for  Medicaid  while  in  the 
community  to  be  eligible  in  an 
institution.  The  regulations  permit  States 
to  set  a  special  income  standard  that 
results  in  a  higher  institutional  eligibility 
level  for  institutionalized  beneficiaries 
than  the  community-based  eligibility 
level.  This  level  cannot  exceed  300 
percent  of  the  Supplemental  Security 
Income  (SSI)  community-based  payment 
standard  (42  CFR  435.722  and  435.1005). 
Most  States  have  chosen  this  option  and 
often  the  institutional  level  is 
.  significantly  higher  than  the  community 
level.  The  purpose  of  current 
regulations,  which  recognize  the  high 
cost  of  institutional  care,  is  to  enable 
States,  particularly  those  without  spend 
down  mechanisms,  such  as  a  medically 
needy  program,  to  cover 
institutionalized  individuals  although 
their  income  exceeds  the  conummity- 
based  level.  However,  a  beneficiary  may 
lose  Medicaid  eligibility  if  he  or  she 
leaves  the  institution  and  returns  to  the 
community.  A  lack  of  community-based 
supportive  services  and  the  eligibility 
effect  of  8  435.231  have  combined  to 
provide  an  incentive  toward 
institutionalization. 

Section  1915(c)  of  the  Act  has  a  target 
population  consisting  of  beneficiaries 
who  are  or  who  would  be  eligible  for 
Medicaid  in  an  institutional  setting.  The 
statute  is  not  explicit  on  how 
beneficiaries  are  to  be  determined 
eligible  for  new  services  under  the 
waiver.  However,  we  believe  that 
Congress  did  not  intend  that  there 
would  be  a  smaller  population  eligible 
for  Medicaid  for  home  and  community- 
based  services  than  for  institutional 
long-term  care.  In  addition,  the  purpose 
of  the  law  is  to  provide  an  incentive  f(V 
beneficiaries  to  remain  in  the 
community  by  providing  supportive  care 
at  home,  rather  than  making  it  available 
to  them  only  in  an  institution. 

Under  our  regulations  implementing 
the  changes  in  Medicaid  eli^bility  made 
by  Pub.  ll  97-35,  “Medicaid  Eligibility 
and  Coverage  CMteria”,  BPP-179-FC, 
published  in  the  Federal  Register  of 
September  30, 1981,  we  decided  to 
retain,  at  least  for  the  time  being,  this 
and  other  optional  categorically  needy 


groups.  To  keep  optional  categorical 
coverage  under  42  CFR  435.231  for  the 
institutionalized  only  would  deprive  the 
program  and  the  beneficiaries  who  are 
eligible  for  Medicaid  only  because  they 
are  institutionalized  of  the  benefits  of 
having  care  provided  at  home  and  in  the 
community,  and  of  the  savings  that 
Congress  expected  would  accrue  from 
the  provision  of  less  costly 
noninstitutional  care.  Therefore,  we  are 
adding  new  regulations,  42  CFR  435.232, 
to  allow  States  to  cover  individuals  who 
would  be  eligible  for  institutional 
services  under  42  CFR  435.231  to  be 
eligible  for  home  and  community-based 
ser^ces  furnished  under  a  waiver.  The 
new  regulations,  §  435.232,  will  affect 
only  the  base  of  categorically-needy 
beneficiaries.  Medic^y  needy 
individuals  may  become  eligible  under 
provisions  of  other  regulations. 

These  new  regulations,  §  435.232,  are 
very  similar  to  §  435.231  and  permit 
States  to  make  eligible  those 
categorically  needy  individuals  in  the 
community  who — 

(1)  Are  not  eligible  for  SSI  or  a  State 
supplement  because  of  their  income; 

(2)  Have  income  below  a  level 
specified  in  the  plan  under  §  435.722; 

(3)  Would  be  eligible  under  8  435.231 
if  institutionalized;  and 

(4)  Would  require  institutional  care  if 
not  receiving  home  or  community-based 
services  authorized  under  the  waiver. 

The  effect  of  the  changes  just 
discussed  is  to  remove  the  bias  in  favor 
of  institutionalization.  Conversely,  we 
do  not  wish  to  provide  an  inequitable 
incentive  for  those  receiving 
noninstitutional  services. 

Since  beneficiaries  determined 
eligible  under  a  special  standard,  such 
as  8  435.231,  have  income  in  excess  of 
their  maintenance  needs,  it  is 
reasonable  to  expect  these  beneficiaries 
to  shfire  in  the  cost  of  personal  and 
medical  care  above  a  level  of  income 
protected  for  maintenance  needs. 
Current  regulations  at  42  CFR  435.725 
and  435.733  impose  this  requirement  on 
beneficiaries  who  are  Medicaid  eligible 
under  8  431.231.  Therefore,  to  insure 
equal  treatment  of  institutionalized 
beneficiaries  and  beneficiaries  receiving 
home  and  community-based  services 
under  the  waiver,  we  will  require 
beneficiaries  who  are  eligible  for  hotne 
and  community-based  services  under 
the  waiver  to  share  in  the  cost  of  the 
services.  We  believe  that  this 
requirement  is  supportable  under  the 
rationale  of  Friedman  v.  Berger,  547  F. 
2d  724  (2d  Cir.,  1976).  We  are  adding 
new  8  8  435.726  and  435.735  to  42  CFR 
Part  435  for  categorically  needy 
beneficiaries.  The  sections  are  very 
similar  to  88  435.725  and  435.733,  whidi 


lay  out  the  requirements  of  post¬ 
eligibility  treatment  of  income  and 
resources  of  institutionalized 
beneficiaries.  Section  435.726  deals  with 
beneficiaries  who  reside  in  States  that 
provide  Medicaid  to  all  SSI  beneficiaries 
or  to  all  SSI  beneficiaries  and  to  State 
supplement  beneficiaries.  Section 
435.735  deals  with  beneficiaries  residing 
in  States  with  more  restrictive 
requirements  than  SSI. 

Ihere  are  two  major  differences  in  the 
new  sections:  (1)  there  is  no  provision 
dealing  with  consideration  of 
maintenance  of  the  beneficiary's  home 
while  he  or  she  is  an  inpatient;  and  (2) 
there  is  no  provision  specifying  the 
amount  that  is  to  be  deducted  firom  a 
beneficiary’s  total  income  and  protected 
for  his  or  l^r  use  for  personal  needs. 
Instead,  there  will  be  a  provision 
discussing  a  beneficiary’s  maintenance 
allowance,  which  wifi  be  deducted  from 
the  total  income.  We  are  requiring  this 
amount  to  be  based  on  a  reasonable 
assessment  of  need  but  it  must  not  (for 
beneficiaries  subject  to  the  provisions  of 
§  435.726,  applicable  to  States  covering 
all  SSI  beneficiaries)  exceed  the  highest 
of: 

(a)  The  amount  of  the  income 
standard  used  to  determine  eligibility 
for  SSI  for  and  individual  living  in  his 
own  home,  if  the  agency  provides 
Medicaid  cmly  to  individuals  receiving 
SSI; 

(b)  The  amount  of  the  highest  income 
standard,  in  the  appropriate  category  of 
age.  blindness,  or  disability,  used  to 
determine  eligibility  for  an  optional 
State  supplement  for  an  individual  in  his 
or  her  own  home,  if  the  agency  provides 
Medicaid  to  optional  State  supplement 
recipients  under  8  435.230;  or 

(c)  The  amount  of  the  medically  needy 
income  standard  for  one  person 
established  under  88  435.811  and 
435.814,  if  the  agency  provides  Medicaid 
under  the  ipedically  needy  coverage 
option. 

Our  reasoning  for  setting  these 
maximum  levels  (and  those  under 
8  435.735)  for  beneficiaries  only  is  that 
they  are  the  levels  set  under  the  present 
regulations  at  88  435.726(c)(2)  and 
435.733(cK2)  for  maximum  maintenance 
levels  for  spouses  in  the  community.  We 
assume  that  all  other  needs  of 
beneficiaries  under  the  waiver,  which 
mi^t  otherwise  require  a  higher  income 
level  to  meet  them,  will  be  met  by  the 
supportive  services  furnished  under  the 
waiver. 

In  these  regulations  the  allowances 
for  a  beneficiary  with  only  a  spouse  at 
home  and  for  a  beneficiary  with  a  family 
at  home  will  be  based  on  the  same 
criteria  that  are  used  for  beneficiaries 
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who  are  eligible  for  Medicaid  because 
they  are  institutionalized. 

A  beneflciary  with  only  a  spouse  will 
be  allowed  the  reasonable  amount  for 
the  beneficiary’s  maintenance,  as 
determined  above,  plus  a  reasonable 
amount  for  maintenance  of  the  spouse. 
The  reasonable  amount  for  the  spouse 
will  be  based  on  the  same  criteria  used 
to  determine  the  allowance  for  the 
beneficiary. 

The  allowances  for  a  beneficiary  with 
a  family  will  be  the  reasonable  amount 
(as  determined  above)  for  the 
beneficiary,  plus  an  additional  amount 
for  the  maintenance  needs  of  the  family. 
The  additional  amount  will: 

(a)  Be  based  on  a  reasonable 
assessment  of  the  family's  financial 
needs; 

(b)  Be  adjusted  for  die  number  of 
family  members  living  in  the  home;  and 

(c)  Not  exceed  the  higher  of  the  need 
standard  for  A  family  of  the  same  size 
used  to  determine  eligibility  under  the 
State’s  AFDC  plan  or  the  medically 
needy  income  standard  established 
under  ^2  CFR  Part  435,  Subpart  I.  for  a 
family  of  the  same  size.  See  present 

8  435.725(c)(3). 

'The  State  must  also  deduct  finm  the 
beneficiary’s  total  income  amounts  for 
incurred  medical  expenses  diat  are  not 
subject  to  payment  by  a  third  party. 
These  expenses  include: 

(a)  Medicare  and  other  health 
insurance  premiums,  deductibles,  or 
coinsurance  charges;  and 

(b)  Necessary  medical  or  remedial 
care  recognized  under  State  law  but  not 
covered  under  the  State’s  Medicaid 
plan,  subject  to  reasonable  limits  the 
agency  may  establish  on  amounts  of 
these  expenses.  See  present 

8  435.725(c)(4). 

For  beneficiaries  subject  to  the 
provisions  of  8  435.735  (applicable  to 
States  with  more  restrictive 
requirements  than  SSI),  Uie  amount  the 
beneficiary  needs  for  maintenance  will 
be  determined  in  the  same  manner  as 
the  maintenance  needs  of  the  spouse 
under  existing  regulations  at  8  435.733. 
The  spouse’s  needs  will  be  determined 
the  same  as  in  8  435.733,  as  will  the 
family’s  needs.  Amounts  for  incurred 
medical  expenses,  as  in  8  435.733,  will 
be  deducted  finm  total  income. 

C.  Technical  Changes 

We  are  revising  8  431.50,  Statewide 
operation,  to  show  that  a  State  need  not 
offer  services  under  the  new  benefit  to 
all  beneficiaries  in  the  State. 

We  are  revising  8  440.1,  the  basis  and 
purpose  statement  for  existing 
regulations  on  services,  to  show  the  new 
statutory  authority  for  services  that  can 
be  furnished  under  the  waiver. 


We  are  amending  8  440.170(f)  so  that 
personal  care  services,  when  furnished 
under  a  waiver  as  home  and 
community>based  services,  will  not  have 
to  meet  tlw  definitions  of  these  sections. 

Finally,  we  are  amending  8  440.250, 
regulations  on  comparability  of  services, 
to  provide  that,  if  applicable  under  the 
waiver,  services  prodded  by  the  State 
need  not  be  comparable  for  all 
individuals  within  a  group. 

Some  sections  of  these  regulations  are 
affected  by  statutory  provisions  that  are 
implemented  by  other  regulations 
documents  also  being  published  at  this 
time.  It  would  be  confusing  to  present 
the  same  section  with  different  wording 
in  different  dociunents  (by  making,  in 
each  document,  only  the  particular 
changes  called  for  by  the  statutory 
provisions  implemented  by  that 
document).  In  order  to  avoid  this 
problem,  the  sections  affected  by  more 
than  one  provision  are  presented  in  each 
document  with  all  the  changes  required 
by  each  of  the  provisons  of  law  that 
affect  them.  However,  each  of  the 
changes  is  explained  only  once,  in  the 
preamble  of  the  regulations  document 
that  implements  the  provision  which 
requires  that  particular  change. 

Waiver  of  Proposed  Rulemaldng 

Public  Law  97-35  was  enacted  on 
August  13, 1981,  and  section  2176  of  that 
law  became  effective  on  that  date.  In 
order  to  have  regulations  in  place  as 
close  as  possible  to  the  effective  date  of 
the  law,  we  must  publish  these 
regulations  in  final  form  promptly. 
Because  of  this,  and  because  we  believe 
tfiat  the  States  and  a  substantial  number 
of  Medicaid  recipients  may  benefit  by 
these  regulations,  we  believe  that 
publication  of  a  notice  of  proposed 
rulemaking  would  be  contrary  to  the 
public  interest.  We  therefore  find  good 
cause  to  waive  notice  of  proposed 
rulemaking  and  our  normal  30^ay  delay 
in  effective  date.  We  will,  however, 
consider  any  comments  on  this  rule  that 
are  mailed  by  the  date  specified  above 
in  the  “Dates"  section  and  make  any 
further  changes  that  may  be  necessary. 
We  will  also  respond  to  the  comments 
when  we  make  any  further  changes. 

Impact  Analyses  ^ 

Executive  Order  12291 

The  Secretary  has  determined  that  the 
proposed  regulations  do  not  meet  the 
criteria  for  a  “major  rule”,  as  defiined  by 
section  1(b)  of  Executive  Order  12291. 
That  is,  the  proposed  regulations  will 
not — 

•  Have  an  aimual  effect  on  the 
economy  of  $100  million  or  move; 


•  Result  in  a  major  increase  in  costs 
or  prices  for  consumers,  any  industries, 
any  government  agencies  or  any 
geographic  regions;  or 

•  Have  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  iniiovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  import 
markets. 

Congress  estimated  that  this 
provision,  as  it  appeared  in  H.R.  3982, 
would  save  $20  million  in  fiscal  year 
1982.  Cost  or  savings  estimates  for  the 
provision,  as  enacted,  were  not 
developed. 

The  costs  or  savings  are  a  function  of 
the  balance  between 
deinstitutionalization  (some  current 
residents  of  nursing  homes  could  be 
returned  to  the  community  for  less 
money)  and  new  demand  (some  people 
who  currently  receive  care  from  family 
and  friends  despite  a  medical  need  for 
nursing  home  care  will  become  eligible 
for  Medicaid  outside  the  nursing  home 
setting),  and  the  number  of  States  which 
choose  to  exercise  this  option.  Because 
of  these  variables,  we  cannot  estimate 
the  cost  of  this  program  at  this  time. 
(However,  Congress  indicated  (H.  Rept 
97-208,  p.  967)  Aat  it  expected  the 
provisions  concerning  per  capita  cdsts 
to  assure  that  aggregate  costs  will  not  be 
greater  than  they  would  have  been 
without  the  home  and  community-based 
services.)  Moreover,  the  purpose  of  the 
legislative  amendment  was  to  provide 
the  States  with  sufficient  flexibility  to 
develop  more  economical  alternatives  to 
the  high  cost  of  long-term  care 
institutional  services.  To  the  extent  that 
this  purpose  is  achieved,  then  the  cost  of 
providing  the  home  and  community- 
based  services  under  the  waiver  will 
offset  the  cost  of  institutional  care  that 
would  otherwise  have  been  required. 
Further,  by  facilitating  the  use  of  other 
providers  of  care,  more  competition 
should  bn  generated.  Accordingly,  we  do 
not  believe  the  criteria  for  a  “major 
rule"  wUI  be  met. 

Regulatory  Flexibility  Act 

Section  604  of  Public  Law  96-354  (the 
Regulatory  Flexibility  Act  of  1980) 
requires  that  each  Federal  agency 
prepare,  and  make  available  for  public 
comment,  a  regulatory  flexibility 
analysis  on  certain  regulations.  The 
regulatory  flexibility  analysis  is 
intended  to  explain  what  effect 
regulatory  actions  by  agencies  would 
have  on  small  businesses  and  other 
small  entities. 

As  defined  by  the  Regulatory 
Flexibility  Act,  the  term  “small  entities" 
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includes  “small  governmental 
jurisdictions”.  The  latter  term  is  defined 
as  local  governments  (cities,  counties, 
towns,  townships,  villages,  •school 
districts,  or  other  special  districts)  with 
a  population  of  less  than  fifty  thousand 
persons. 

As  explained  above,  these  regulations 
will  permit  States  to  offer  an  array  of 
services  to  beneficiaries  outside  of  an 
institutional  setting.  Although  they' 
directly  affect  States,  the  regulations 
could  indirectly  adversely  affect 
providers  of  institutional  services  that 
are  small  enough  to  meet  the  definition 
of  “small  entity”,  since  some  individuals 
may  choose  a  home  or  community-based 
service  rather  than  an  inpatient  service. 
However,  we  do  not  believe  the 
regulations  will  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities.  These  regulations  will 
benefit  some  entities  that  were  not  able 
to  participate  previously  as  providers 
under  Medicaid  before  because  the 
services  they  provide  are  not  covered 
under  the  Me^caid  program.  The 
regulations  are  intended  to  expand  the 
universe  of  small  providers  and  may 
benefit  them  economically.  Although  we 
do  not  know  how  many  States  will  take 
advantage  of  the  provisions  of  these 
regulations,  we  project  that  the  total 
number  of  providers  that  benefit 
significantly  will  be  small  compared  to 
total  number  of  providers.  (Many 
providers  in  a  position  to  become 
Medicaid  providers  are  already 
reimbursed  under  other  programs  for  the 
same  services.)  Therefore,  the  Secretary 
certifies,  under  section  605(b)  of  the 
Regulatory  Flexibility  Act,  that  the 
regulations  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Reporting  and  Recordkeeping 
Requirements 

The  Department  is  required  to  submit 
to  the  Office  of  Management  and  Budget 
for  review  and  approval,  42  CFR  441.301, 
441.302,  441.303  and  441.304,  which 
include  reporting  and  recordkeeping 
requirements.  These  sections  have  been 
submitted  to  OMB.  We  will  publish  a 
notice  in  the  Federal  Register  when 
approval  has  been  obtained  indicating 
the  effective  date  of  the  reporting. 

PART  431— STATE  ORGANIZATION 
AND  GENERAL  ADMINISTRATION 

42  CFR  Part  431  is  amended  as 
follows: 

The  authority  citation  for  Part  431 
reads  as  follows: 

Authority:  Sec.  1102  of  the  Social  Security 
Art(42U.S.C.1302).  f 


2.  Section  431.50  is  amended  by 
revising  paragraphs  (a)  and  (c)  to  read 
as  follows: 

§431.50  Statewide  operation. 

(a)  Basis  and  purpose.  This  section 
implements  section  1902(a)(1)  of  the  Act, 
which  requires  a  State  plan  tube  in 
effect  throughout  the  State,  and  section 
1915,  which  permits  certain  exceptions. 

«  *  «  *  * 

(c)  Exceptions.  The  requirements  of 
paragraph  (b)  of  this  section  do  not 
apply  with  respect  to: 

(1)  Service  offered  by  comprehensive 
health  services  organizations  (see 

§  440.250(g))  of  this  subchapter; 

(2)  Services  offered  by  rural  health 
clinics  (see  §  440.20(b)): 

(3)  Arrangements  imder  §  431.54(d)  to 
purchase  medical  services  or  laboratory 
and  x-ray  services  (as  defined  in 

§  440.30): 

(4)  Lock-in  or  lock-out  restrictions 
under  §  431.54(e)  and  (f);  and 

(5)  Services  offered  under  a  waiver 
with  respect  to  home  and  community 
based  services  (§  440.180). 

PART  435— ELIGIBILITY  IN  THE 
STATES  AND  DISTRICT  OF  COLUMBIA 

42  CFR  Part  435  is  amended  as 
follows; 

1.  The  table  of  contents  for  Part  435  is 
amended  by  adding  new  §  §  435.232, 
435.726  and  435.735  as  follows: 

Subpart  C — Options  for  Coverage  as 
Categorically  Needy 
***** 

Section 

435.232  Individuals  receiving  home  and 
community-based  services  who  are 
eligible  under  a  special  income  level. 


Subpart  H— Financial  Requirements  tor  the 
Categorically  Needy 

*  A  *  •  * 

435.726  Post-eligibility  treatment  of  income 
and  resources  of  individuals  receiving 
home  and  community-based  services 
furnished  under  a  waiver  Application  of 
patient  income  to  the  cost  of  care. 

*  *  ♦  *  * 

435.736  Post-eligibility  treatment  of  income 
and  resources  of  individuals  receiving 
home  and  community-based  services 
furnished  under  a  waiver:  Application  of 
patient  income  to  the  cost  of  care. 

2.  The  authority  citation  for  Part  435 
reads  as  follows: 

Authority:  Sec.  1102  of  the  Social  Security 
Act  (42  U.S.C.  1302). 

3.  Section  435.3  is  amended  by  adding 
a  new  statutory  citation  at  the  end  of  tlie 
existing  text  as  set  forth  below.  ' 


§  435.3  Basis 

This  part  implements  the  following 
sections  of  the  Act,  which  state 
eligibility  requirements  and  standards: 
***** 

1915(c)  Home  or  community  based 
services. 

4.  /V  new  §  435.232  is  added  to  read'as 
follows; 

§  435.232  Individuals  receiving  home  and 
community-based  services  who  are  eligible 
under  a  special  Income  leveL 

(a)  If  the  agency  provides  Medicaid 
under  §  435.231  to  individuals  in 
institutions  who  are  eligible  under  a 
special  income  level,  it  may  also  cover 
aged,  blind  and  disabled  individuals  in 
the  community  who — 

(1)  Because  of  their  income,  are  not 
eligible  for  SSI  or  State  supplements; 

(2)  Have  income  below  a  level 
specified  in  the  plan  under  §  435.722 
(See  §  435.1005  for  limitations  on  FFP  in 
Medicaid  expenditures  for  individuals 
specified  in  this  section); 

(3)  Would  be  eligible  for  Medicaid 
under  §  435.231  if  institutimialized;  and 

(4)  Will  receive  home  and  eommsaiity- 
bas^  sm^ices  under  a  waiver  granted 
under  Part  441,  Subpart  G,  of  this 
subchapter. 

5.  New  §§  435.726  and  435.735  are 
added  to  read  as  follows: 

§  435.726  Post-eligibility  treatment  ot 
income  and  resources  of  individuais 
receiving  home  and  community-based 
services  furnished  under  a  waWen  ' 
Application  6f  patient  income  to  the  cost  of 
care. 

(a)  The  agency  must  reduce  its 
payment  for  home  and  community- 
based  services  provided  to  an  individual 
specified  in  paragraph  (b)  of  this 
section,  by  the  amount  that  remains 
after  deducting  the  amounts  specified  in 
paragraph  (c)  of  this  section  ^m  the 
individual’s  income. 

(b)  This  section  applies  to  individuals 
who  are  eligible  for  Medicaid  under 

§  435.232  and  are  receiving  home  and 
community-based  services  furnished 
under  a  waiver  of  Medicaid 
requirements  under  Part  441,  Subpart  G 
of  this  subchapter. 

(c)  In  reducing  its  payment  for  home 
and  community-based  services,  the 
agency  must  deduct  the  following 
amounts,  in  the  following  order,  from  the 
individual’s  total  income  (including 
amounts  disregarded  in  determining 
eligibility): 

(1)  An  amount  for  the  maintenance 
needs  of  the  individual.  This  amount  ’ 
must  be  based  on  a  reasonable 
assessment  of  need  but  must  not  exceed 
the  highest  of— 


I 
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(i)  The  amount  of  the  income  standard 
used  to  determine  eligibility  for  SSI  for 
an  individual  living  in  his  own  home,  if 
the  agency  provides  Medicaid  only  to 
individuals  receiving  SSL' 

(ii)  The  amount  of  the  highest  income 
standard,  in  the  appropriate  category  of 
age,  blindness,  or  disability,  used  to 
determine  eligibility  for  an  optional 
State  supplement  for  an  individual  in  his 
own  home,  if  the  agency  provides 
Mediccud  to  optional  State  supplement 
recipients  under  §  435.230;  or 

(iii)  The  amount  of  the  medically 
needy  income  standard  for  one  person 
established  under  §§  435.811  and 
435.814,  if  the  agency  provides  Medicaid 
under  the  medically  needy  coverage 
option. 

(2J  For  an  individual  with  only  a 
spouse  at  home,  an  additional  amount 
for  the  maintenance  needs  of  the  spouse. 
This  amount  must  be  based  on  a 
reasonable  assessment  of  need  but  must 
not  exceed  the  highest  of— 

(i)  The  amount  of  the  income  standard 
used  to  determine  eligibility  for  SSI  for 
an  individual  living  in  his  own  home,  if 
the  agency  provides  Medicaid  only  to 
individuals  receiving  SSL 

(ii)  The  amount  of  the  highest  income 
standard,  in  the  appropriate  category  of 
age,  blindness,  or  disability,  used  to 
determine  eligibility  for  an  optional 
State  supplement  for  an  individual  in  his 
own  home,  if  the  agency  provides 
Medicaid  to  optional  State  supplement 
recipients  under  $  435.230;  or 

(iii)  The  amount  of  the  medically 
needy  income  standard  for  one  person 
established  under  §§  435.811  and 
435.814,  if  the  agency  provides  Medicaid 
under  the  medically  needy  coverage 
option. 

(3)  For  an  individual. with  a  family  at 
home,  an  additional  amount  for  the 
maintenance  needs  of  the  family.  This 
amount  must — 

(i)  Be  based  on  a  reasonable 
assessment  of  their  financial  need; 

(ii)  Be  adjusted  for  the  number  of 
family  members  living  in  the  home;  and 

(iii)  Not  exceed  the  higher  of  the  need 
standard  for  a  family  of  the  same  size 
used  to  determine  eligibility  under  the 
State’s  AFDC  plan  or  the  medically 
needy  income  standard  established 
under  subpart  I  of  this  part  for  a  family 
of  the  same  size. 

(4)  Amounts  for  incurred  expenses  for 
medical  or  remedial  care  that  are  not 
subject  to  payment  by  a  third  party 
including — 

(i)  Medicare  and  other  health 
insurance  premiums,  deductibles,  or 
coinsiutmce  charges;  and 

(ii)  Necessary  medical  or  remedial 
care  recognized  imder  State  law  but  not 
covered  under  the  State’s  Medicaid 


plan,  subject  to  reasonable  limits  the 
agency  may  establish  on  amounts  of 
these  expenses. 

§  435.735  Post-allglbllity  treatment  of 
income  and  resources  of  Individuals 
receiving  home  and  community4>ased 
services  f umiahed  under  a  wtfven 
Application  of  patiant  kwome  to  the  cost  of 
care. 

(a)  The  agency  must  reduce  its 
payment  for  home  and  community- 
based  services  provided  to  an  individual 
specified  in  paragraph  (b)  of  this 
section,  by  the  amount  that  remains 
after  deducting  the  amounts  specified  in 
paragraph  (c)  of  this  section  from  the 
individual's  income. 

(b)  This  section  applies  to  individuals 
who  are  eligible  for  Medicaid  under 

§  435.232,  and  are  eligible  for  home  and 
community-based  services  furnished 
under  a  waiver  of  State  plan 
requirements  under  Part  441,  Subpart  G 
of  this  subchapter. 

(c)  In  reducing  its  payment  for  home 
and  community-bas^  services,  the 
agency  must  deduct  the  following 
amounts,  in  the  following  order,  from  the 
individual’s  total  income  (including 
amounts  disregarded  in  determining 
eligibility): 

(1)  An  amount  for  the  maintenance 
needs  of  the  individual.  This  amount 
must  be  based  on  a  reasonable 
assessment  of  need  but  must  not  exceed 
the  higher  of — 

(1)  Ihe  more  restrictive  income 
standard  established  under  $  435.12f:  or 

(ii)  The  medically  needy  standard  for 
an  individual. 

(2)  For  an  individual  with  only  a 
spouse  at  home,  an  additional  amount 
for  the  maintenance  needs  of  the  spouse. 
This  amount  must  be  based  on  a 
reasonable  assessment  of  need  but  must 
not  exceed  the  higher  of— 

(i)  The  more  restrictive  income 
standard  established  under  §  435.121;  or 

(ii)  The  medically  needy  standard  for 
an  individual. 

(3)  For  an  individued  with  a  family  at 
home,  an  additional  amount  for  the 
maintenance  needs  of  the  family.  This 
amount  must — 

(i)  Be  based  on  a  reasonable 
assessment  of  their  financial  need; 

(ii)  Be  adjusted  for  the  number  of 
family  members  living  in  the  home;  and 

(iii)  Not  exceed  the  higher  of  the  need 
standard  for  a  family  of  the  same  size 
used  to  determine  eligibility  under  the 
State’s  approved  AFDC  plan  or  the 
medically  needy  income  standard 
established  under  subpart  I  of  this  part 
for  a  family  of  the  same  size. 

(4)  Amounts  for  incurred  expenses  for 
m^ical  or  remedial  care  that  are  not 
subject  to  payment  by  a  third  party, 
including — 


(i)  Medicare  and  other  health 
insurance  premiums,  deductibles,  or 
coinsurance  charges;  and 

(ii)  Necessary  medical  or  remedial 
care  recognized  under  State  law  but  not/ 
covered  i^er  the  State’s  Medicaid 
plan,  subject  to  reasonable  limits  the 
agency  may  establish  on  amounts  of 
these  e^qienses. 

PART  440— SERVICES:  GENERAL 
PROVISIONS 

42  CFR  Part  440  is  amended  as 
follows. 

1. The  authority  citation  for  Part  440 
reads  as  follows: 

Authority.  Sec.  1102  of  the  Social  Security 
Act  (42  US.C  130!). 

2.  Section  440.1  is  revised  to  read  as 
follows: 

§  440.1  Basis  and  purpose. 

This  subpart  interprets  section  1905(a) 
of  the  Act,  which  lists  the  services 
included  in  the  term  “medical 
assistance,"  sections  1905  (c),  (d),  (f)-(i). 
and  (1),  which  define  some  of  those 
services,  and  section  1915(c),  which  lists 
as  “medical  assistance’’  certain  home 
and  community-based  services  provided 
under  waivers  under  that  section  to 
individuals  who  would  otherwise 
require  institutionalization.  It  also 
implements  sec.  1902(a)(43)  with  respect 
to  laboratory  services  (see  also 
§§447.10  and  447.342). 

3.  Section  440.170  is  amended  by 
revising  paragraph  (f)  as  follows: 

§  440.170  Any  other  mecflcal  care  or 
remedial  care  recogniccd  under  State  law 
and  specified  by  the  Secretary. 

*  *  *  *  ^  * 

(f)  Personal  care  services  in  'a 
recipient’s  home.  Unless  defined 
differently  by  a  State  agency  for 
purposes  of  a  waiver  granted  under  Part 
441,  Subpart  G  of  this  chapter,  “personal 
care  services  in  a  recipient’s  home’’ 
means  services  prescribed  by  a 
physician  in  accordance  with  the 
recipient's  plan  of  treatment  and 
provided  by  an  individual  who  is — 

(1)  Qualified  to  provide  the  services; 

(2)  Supervised  by  a  registered  nurse; 
and 

(3)  Not  a  member  of  the  recipient’s 
family. 

4.  Section  440.180  is  added  to  read  as 
follows; 

§  440.180  Home  or  community-based 
services. 

(a)  “Home  or  community-based 
services”  means  services  that  are 
furnished  under  a  waiver  granted  under 
the  provisions  of  Part  441,  Subpart  G  of 
this  subchapter.  The  services  may 
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consist  of  any  of  the  following  services 
as  defined  by  the  agency  (but  not 
including  room  and  board  except  as 
specifically  provided  for  in  paragraph 

(b)  of  this  section): 

(1)  Case  management  services; 

(2)  Homemaker  services; 

(3)  Home  health  aide  services; 

(4)  Personal  care  services; 

(5)  Adult  day  health  services; 

(6)  Habilitation  services; 

(7)  Respite  care  services; 

(8)  Other  services  requested  by  the 
MecUcaid  agency  and  approved  by 
HCFA  as  cost-effective. 

(b)  FFP  for  home  community-based 
services  described  in  paragraph  (a)  of 
this  section  is  not  available  in 
expenditures  for  the  cost  of  room  and 
board  except  when  provided  as  part  of 
respite  care  in  a  facility  approved  by  the 
State  that  is  not  a  private  residence.  For 
purposes  of  this  provision,  “board” 
means  three  meals  a  day  or  any  other 
full  nutritional  regimen  and  does  not 
include  meals  provided  as  part  of  a 
program  of  adult  day  health  services. 

5.  Section  440.250  is  amended  by 
adding  new  paragraphs  (h)  through  (k) 
to  read  as  follows: 

§  440.250  Limits  on  comparabiiity  of 
services. 

•  •  «  •  • 

(h)  Ambulatory  services  for  the 
medically  needy  (S  440.220(b))  may  be 
limited  to¬ 
ll)  Individuals  under  age  18;  and 

(2)  Individuals  entitled  to  institutional 
services. 

(i)  Services  provided  under  an 
exception  to  requirements  allowed 
under  §  431.54  may  be  limited  as 
provided  under  that  exception. 

(j)  If  HCFA  has  approved  a  waiver  of 
Medicaid  requirements  under  §  431.55, 
services  may  be  limited  as  provided  by 
the  waiver. 

(k)  If  the  agency  has  been  granted  a 
waiver  of  the  requirements  of  §  440.240 
(Comparability  of  services)  iu  order  to 
provide  home  or  community-based 
services  under  §  440.180,  the  services 
provided  under  the  waiver  need  not  be 
comparable  for  all  individuals  within  a 
group. 

PART  441— SERVICES: 
REQUIREMENTS  AND  LIMITS 
APPUCABLE  TO  SPECIFIC  SERVICES 

42  CFR  Part  441  is  amended  as 
follows: 

Subpart  G.  §§  441.300-441.305  is 
added  to  read  as  follows: 

Subpart  G— Home  and  Community  Baaed 
Services:  Waiver  Requirements 

See. 

441.300  Basis  and  purpose. 


441.301  Contents  of  request  for  a  waiver. 

441.302  State  assiuances. 

441.303  Supporting  documentation  required. 

441.304  Duration  of  waiver. 

441.305  Notification  of  termination  of  a 

waiver. 

Authority:  Section  1102  of  the  Social 
Security  Act  (42  U.S.C.  1302). 

Subpart  G— Home  and  Community* 
Based  Services:  Waiver  Requirements 

§  441.300  Basis  and  purpose. 

Section  1915(c)  of  the  Act  permits 
States  to  offer,  under  a  waiver  of 
statutory  requirements,  an  array  of 
home  and  community-based  services 
that  an  individual  needs  to  avoid 
institutionalization.  Those  services  are 
defined  in  S  440.180  of  this  subchapter. 
This  subpart  describes  what  the 
Medicaid  agency  must  do  to  obtain  a 
waiver. 

§  441.301  Contents  of  request  for  a 
waiver. 

(a)  A  request  for  a  waiver  under  this 
section  must  consist  of— 

(1)  The  assurances  required  by 
I  441.302  and  the  supporting 
documentation  required  by  §  441.303; 

(2)  When  applicable,  requests  for 
waivers  of  the  requirements  of  section 
1902(a)  (1)  or  (10)  of  the  Act;  and 

(3)  A  statement  as  to  whether  the 
agency  will  refuse  to  offer  home  or 
community-based  services  to  any 
recipient  because  it  can  reasonably 
expect  that  the  cost  of  the  home  or 
conununity-based  services  furnished  to 
that  recipient  would  exceed  the  cost  of 
the  level  of  care  provided  in  an  SNF  or 
IGF  (or  ICF/MR  if  applicable). 

(b)  If  the  agency  fu^shes  home  and 
community-based  services,  as  defined  in 
§  440.180  of  this  subchapter,  under  a 
waiver  granted  imder  this  subpart,  the 
waiver  request  must: 

(1)  Provide  that  the  services  are 
furnished — 

(1)  Under  a  written  plan  of  care 
subject  to  approval  by  the  Medicaid 
agency; 

(ii)  Only  to  recipients  who  are  not 
inpatients  of  a  hospitfd,  SNF,  ICF,  or 
ICF/MR,  and  who  the  agency 
determines  would  require  the  level  of 
care  provided  in  an  SNF  or  ICF  (or  ICF/ 
MR,  if  applicable)  under  Medicaid  (as 
defined  in  §§  440.40  and  440.150]  if  not 
furnished  these  services; 

(2)  Describe  the  qualifications  of  the 
individual  or  individuals  who  will  be 
responsible  for  developing  the 
individual  plan  of  care; 

(3)  Describe  the  group  or  groups  of 
individuals  to  whom  the  services  will  be 
offered; 

(4)  Describe  the  services  to  be 
funiished;  and 


(5)  Provide  that  the  documentation 
requirements  regarding  individual 
evaluation,  specified  in  8  441.303(c),  will 
be  met. 

§  441.302  State  assurances. 

HCFA  will  not  grant  a  waiver  under 
this  subpart  unless  the  Medicaid  agency 
provides  satisfactory  assurances  to 
HCFA  that: 

(a)  Necessary  safeguards  have  been 
taken  to  protect  the  health  and  welf€ire 
of  the  recipients  of  the  services.  Those 
safeguards  must  include  adequate 
standards  for  provider  participation.  If 
the  State  has  licensure  or  certification 
requirements  for  any  services  or  for  any 
individuals  furnishing  services  provided 
under  the  waiver,  it  must  assure  that  the 
standards  in  the  licensure  or 
certification  requirements  will  be  met. 

(b)  The  agency  will  assure  financial 
accountability  for  funds  expended  for 
home  and  community-based  services, 
and  it  will  maintain  and  make  available 
to  HHS,  the  Comptroller  General,  or 
their  designees,  appropriate  financial 
records  documenting  Ae  cost  of  services 
provided  under  the  waiver. 

(c)  The  agency  will  provide  for  an 
evaluation  of  the  need  for  home  and 
community-based  care  for  recipients 
who  are  entitled  to  the  level  of  care 
provided  in  an  SNF,  ICF,  or  ICF/MR,  as 
defined  by  88  440.40  and  44ai50 
respectively,  and  for  whom  there  is  a 
reasonable  indication  that  they  might 
need  such  services  in  the  near  future. 

(d)  If  a  recipient  is  determined  to  be 
likely  to  require  the  level  of  care 
provided  in  an  SNF.  ICF,  or  ICF/MR 
services,  the  recipient  or  his  or  her 
representative  will  be  informed  of  the 
feasible  alternatives,  if  any.  available 
under  the  waiver,  and  permitted  to 
choose  among  them. 

(e)  The  average  per  capita  fiscal  year 
expenditures  under  the  waiver  will  not 
exceed  the  average  per  capita 
expenditures  for  the  level  of  care 
provided  in  an  SNF,  ICF,  or  ICF/MR 
under  the  State  plan  that  would  have 
been  made  in  that  fiscal  year  had  the 
waiver  not  been  granted.  These 
expenditures  must  be  reasonably 
estimated  by  the  agency,  and  the 
estimates  must  cover  each  year  of  the 
waiver  period. 

(f)  The  agency  will  provide  HCFA 
annually  with  information  on  the  impact 
of  the  waiver  on  the  type,  amount  and 
cost  of  services  provided  under  the  State 
plan  and  on  the  health  and  welfare  of 
recipients.  The  information  must  be 
consistent  with  a  data  collection  plan 
designed  by  HCFA. 
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§  441.303  Supporting  documentation 
required. 

The  agency  must  furnish  HCFA  with 
sufficient  information  to  support  the 
assurances  required  by  §  441.302.  The 
information  must  consist  of  the 
following,  at  a  minimum: 

(a)  A  description  of  the  safeguards 
necessary  to  protect  the  hedth  and 
welfare  of  recipients. 

(b)  A  description  of  the  records  and 
information  that  will  be  maintained  to 
support  financial  accountability. 

(c)  A  description  ofthe  agency’s  plan 
for  die  evaluatirm  and  reevaluation  of 
recipients,  including  a  description  of 
who  will  make  these  evaluations  and 
how  they  will  be  made.  The  information 
must  indude  a  copy  of  the  evaluation 
instrument  to  be  used  and  provide  for 
the  maintenance  of  written  . 
documentation  of  all  evaluations  and 
reevaluatimis. 

(d)  An  explanation  with  supporting 
documentatton  of  how  the  agency 
estimated  die  per  capita  expenditures 
for  both  institutional  and 
noninstitutioiial  services.  This 
information  must  indude  the  estimated 
utilization  rates  and  costs  for 
institutional  and  noninstitutional 
services  induded  in  the  plaa 

(1)  The  average  per  capita 
expenditure  estimate  of  the  cost  of  all 
services,  both  institutional  and 
noninstitutional.  under  the  waiver  must 
not  exceed  the  average  per  capita 
expenditure  of  the  cost  of  all  services  in 
the  absence  of  a  waiver.  The  estimates 
are  to  be  based  on  the  following 
equation: 


(AxB)  +  (FxG)  +  (Hxq 

(CxD)  <  _ 

F+H  “  F+H 

where: 

A=the  estimated  number  of  beneficiaries 
who  would  receive  the  level  of  care 
provided  in  an  SNF,  ICF,  or  ICF/MR 
under  the  waiver. 

B=the  estimated  Medicaid  payment  per 
eligible  Medicaid  user  of  such 
institutional  care. 

C=the  estimated  number  of  beneficiaries 
who  would  receive  home  and 
community-based  services  under  die 
waiver  or  odiM  noninstitutional 
alternative  services  induded  under  die 
State  plan. 

D— the  estimated  Medicaid  payment  per 
eligible  Medicaid  user  of  such  home  and 
community-based  services. 

F= the  estimated  number  of  beneficiaries 
who  would  likely  receive  the  level  of 
care  provided  in  an  SNF,  ICF,  or  ICF/MR 
in  the  absence  of  the  waiver. 

Gsthe  estimated  Medicaid  payment  per 
eligible  Medicaid  user  of  such 
institutional  care. 

H=the  estimated  number  of  beneficiaries 
who  would  receive  any  of  the 
noninstituthmaL  kmg-tenn  care  services 
otherwise  provided  under  the  State  phm 
as  an  alteniative  to  institutional  care. 
I=the  estimated  Medicaid  payment  per 
eligible  Medicaid  user  of  the 
noninstitutional  services  referred  to  )n  H. 

§  441.304  Duralk/ft  jf  a  waiver. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  a  waiver  of  State  plan 
requirements  to  provide  home  or 
community-based  services  approved 
under  this  section  will  continue  for  a 
three-year  period  &om  the  date  of  the 
approval.  If  the  agency  requests  it.  the 
waiver  may  be  extended  for  fiiree  years 


after  the  initial  three-year  period,  if 
HCFA’s  review  of  the  prior  three-year 
period  shows  that  the  assurances 
required  by  §  441.302  of  this  subpart 
were  met. 

(b)  If  HCFA  finds  that  an  agency  is 
not  meeting  any  of  the  requirements  for 
a  waiver  contained  in  this  subpart,  the 
agency  will  be  given  a  notice  of  HCFA’s 
findings  and  an  opportunity  for  a 
hearing  to  rebut  &e  findings.  If  HCFA 
determines  that  the  agency  is  not  in 
compliance  with  this  subpart  after  the 
notice  and  any  hearing.  HCFA  will 
terminate  the  waiver. 

§  441.305  Notification  of  a  waiver 
termination. 

(a)  If  a  State  chooses  to  terminate  its 
waiver  before  the  three-year  period  is 
up,  it  must  notify  HCFA  in  writing  30 
days  before  terminating  services  to 
recipients. 

(b)  If  HCFA  or  the  State  terminates 
the  waiver,  tiie  State  must  notify 
recipients  of  services  under  the  waiver 
in  accordance  with  §  431.210  of  this 
subchapter  and  notify  Uiem  30  days 
before  terminating  services. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.714,  Medical  Assistance 
Program) 

Dated:  September  16, 1981. 

Carolyns  K.  Davis, 

Administrator,  Health  Care  Finaitcing 
Administration. 

Approved:  September  24, 1981. 

Richard  S.  Schweiker, 

Secretary. 
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